
Kansas School Finance Litigation… Local funding and the Petrella
Case
The Status: November 2013  

!  What is the real problem? Lack of access to additional local resources? Or lack of adequate
funding from the state in the first place?
   " If the state would live up to its constitutional obligation to adequately fund the schools, local

districts would not have the need to seek unlimited local funding.
   " The courts have again found state levels of funding to by unconstitutionally low.
   " If the legislature brings the state back into constitutional compliance by funding the known costs

of the schools, the unlimited LOB issue becomes moot.  
- “A rising tide raises all boats” might sum it up. 

!  School Funding Lawsuit Number 2: Petrella vs. Brownback.
   " On December 10, 2010, a group of Shawnee Mission parents sued the state seeking to curtail the

state’s duty to fund the schools by turning to local property taxpayers to fund schools. These
plaintiffs are from a very property tax wealthy district. These parents would leave less wealthy
districts to fend for themselves. They sought an injunction eliminating any cap on LOB.

   " They seek establishment of a new federal constitutional right for local taxpayers to tax locally in
unlimited amounts to support schools. The plan they seek is very similar to the Brownback
school finance plan, in that increases in funding would fall to local property taxpayers. 

   " SFFF intervened in this suit to defend the equity within the current school finance formula and to
protect local taxpayers from the shift from state funding for schools to local funding for schools. 

   " The Petrella plaintiffs would have the education system return to another unfunded mandate
from the state.

   " The U.S. District Court for Kansas dismissed this suit in March, 2011. The parents appealed this
dismissal to the 10  Circuit Court of Appeals in Denver. The 10  Circuit reversed the dismissalth th

in October of 2012, sending the matter back to the trial court for further proceedings. The reason
for the reversal was for error in dismissing on technical “standing to bring suit” grounds. The 10th

Circuit did not speak to the merits of the suit. 
   " The trial court recently ruled that it was not going to create the new federal constitutional rights

sought by the parents and that the current limits on LOB funding would stand if the state could
put forth any rational reason for the LOB cap at trial. The matter is currently in the discovery
stage in the federal court system. 

!   Why not unlimited LOB? What’s the harm?

!   The law. 
   " The Constitution provides that schools be suitably funded. (Kansas Constitution Article 6,

Section 6(b))
   " As part of the definition of “suitable” the Supreme Court has held: “The equity with which the

funds are distributed and the actual costs of education ... are critical factors for the Legislature to
consider in achieving a suitable formula for financing education.” (Montoy 2 278 Kan. 769
(2005))

   " Wealth based disparities in school funding are unconstitutional. 
- “Throughout, the litigation history concerning school finance in Kansas, wealth based
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disparities have been seen as an anathema, one to be condemned and disapproved,
beginning with State v. Smith, 155 Kan. 588, 595 (1942), then Caldwell v. State (No.
50616, Johnson Co. Dist. Ct. (1972)), Mock v. State (91CV1009, Shawnee Ct. Dist. Ct.
(1991)), USD 229 v. State, 256 Kan. 232 (1994), and ending with the Montoy case. All
have been consistent in constitutional condemnation of wealth as a measure for the
distribution of Kansas’ education dollars.” (Gannon trial court (2012))

- “Accordingly, it is a fact that LOBs, as their use has evolved, create wealth-based
disparities in per pupil revenues for Kansas schools.” (Montoy trial court (2003))

- “The original intent and purpose of the LOB was to allow individual districts to levy
additional property taxes to fund enhancements to the constitutionally adequate
education provided and financed under the legislative financing formula. The evidence
before the trial court demonstrated that the inadequacy of the formula and its funding had
forced some districts to use the LOB to fund the State's obligation to provide a
constitutionally adequate education rather than enhancements.... [I]n fact, the
legislation's increase in the LOB cap exacerbates the wealth-based disparities between
districts. Districts with high assessed property values can reach the maximum LOB ...
with far less tax effort than those districts with lower assessed property values and lower
median family incomes. Thus, the wealthier districts will be able to generate more funds
for elements of a constitutionally adequate education that the State has failed to fund.”
(Montoy 4 (2005))

- “The absence of equalization means the dollars for the optional increases must come
entirely  from each district's property tax base, which can worsen wealth-based
disparities.” (Montoy 4 (2005))

   " LOB equalization has now fallen to unconstitutional levels.
- “[W]e find the proration of supplemental state aid funding [LOB equalization] violates

the Article 6... constitutional requirement for an equitable and non-wealth based
distribution of State education funds.” (Gannon trial court (2012))

!   The policy considerations.
   " Education is a constitutional right for children in Kansas. It must be made available to all

children equally.
- “If, then, the legislature must establish, maintain, and finance free public schools for the

benefit of all Kansas school children, how must it divide its resources among districts,
schools, and students? The answer lies in the educational opportunity which the
legislature owes under the constitution equally to each child. This legislative duty is not
to districts, not to schools, not to towns or cities, not to voters, not to counties, not to
personal constituents - but to each school child of Kansas, equally.” (Mock trial court
((1992))

   " This duty to make equal educational resources available to each child cannot be fulfilled if
wealthy districts choose to spend increasingly large amounts on their students in comparison to
poorer districts. 

   " School funding in Kansas is thus, by formula, not unlimited. It is limited, in part, to assure equity
in educational opportunity for all children. If wealthy districts were allowed to free spend, the
equity requirement would soon be violated. 

   " Educational resource equity is required for a fairness reason also. Graduates from resource poor
districts must compete with graduates from resource rich districts. They compete for entrance
into the state’s colleges and universities. Once admitted, they compete within the classes offered.
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They compete for seats in medical schools, law schools and other post-graduate opportunities.
Upon graduation, they also compete for jobs. Once employed they compete for promotions and
pay increases. 
- If educational resources did not matter in this competition, there would be no reason for

more wealthy districts to seek the heightened resources in the first place. Money does
make a difference. 

- Educational resource imbalance un-levels the playing field for Kansas children. 
   " Proponents of unlimited local spending often state that LOB is equalized and thus all districts

have equal access to the additional resources. This is not and has never been true.
- First, LOB equalization is now prorated and only being paid at about 71% of entitlement.

This underfunding of LOB aid hurts only those districts that are less wealthy and in need
of the aid. It costs wealthy districts nothing. It adds insult to injury. While proponents
claim that unlimited LOB would continue to be equalized, it is not being equalized now.
There is no likelihood that increases in LOB would be equalized in the future if it is not
being equalized now. 

- Second, taxpayers in less wealthy districts are much more sensitive and opposed to local
property tax increases than patrons in wealthy districts. LOB elections have a much
higher failure rate in poorer districts. Many poorer districts simply cannot access all the
LOB authority they have now due to this voter reluctance.

- Increased LOB authority or unlimited LOB authority will never pass constitutional
muster unless it is fully equalized and the equalization component is fully appropriated. 

   " From a policy standpoint, it is not desirable to rely upon local voters to approve LOB elections to
fulfill a state obligation and mandate to suitably fund the schools. What if the local voters
simply refuse? Those kids then don’t get the education to which they are entitled. Constitutional
rights cannot be made dependent on compliant local voters. 

   " Pushing a state obligation down onto local property taxpayers is also highly unpopular. It may
work for the short term in wealthy districts, but even wealthy districts will eventually see a
property tax revolt by local taxpayers. The LOB pipeline will close. When the property tax revolt
is heard in Topeka, the legislature will take steps to limit local levies. At that point, the wealthy
districts will be in the same boat that the poorer districts are in now. 

   " Some education leaders in Johnson County have been part of the problem rather than part of the
cure. They have been on the “system is unfair to us” bandwagon so long that their legislators
have now simply refused to fund the schools. Nobody wants to pour more money into a finance
system that is “perceived” as unfair. This has not served schools well, either in Johnson County
or in the rest of the state. A better strategy would be to educate the legislators. A state obligation
needs state funding, not more access to unlimited discriminatory local funding. 

!   What is the real problem? Lack of access to additional local resources? Or lack of adequate
funding from the state in the first place?
   " If the state would live up to its constitutional obligation to adequately fund the schools, local

districts would not have the need to seek unlimited local funding.
   " The courts have again found state levels of funding to by unconstitutionally low.
   " If the legislature brings the state back into constitutional compliance by funding the known costs

of the schools, the unlimited LOB issue becomes moot.  
- “A rising tide raises all boats” might sum it up. 
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